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As we know, arbitration clauses are a very common feature to encounter in construction
contracts. These provisions typically mandate that the parties must undergo an arbitration
process before relief can be sought in the courts. They will often articulate how disputes
are referred to arbitration, how the arbitrator is selected, where the arbitration will take
place, and who will bear the arbitrator’s expenses. It is no secret that arbitration is often
preferred over the courts due to its relative simplicity, and the fact that courts will tend to
uphold arbitration agreements as a matter of public policy.

However, sometimes arbitration agreements, that is, arbitration clauses in broader
contracts, will not be enforced by the courts. On the other hand, courts will sometimes
uphold arbitration agreements in what might be surprising circumstances. The question as
to whether a court will or will not uphold an arbitration agreement can be especially
thorny when insolvency proceedings are involved.

Provincial arbitration legislation provides that, if a lawsuit is filed in circumstances where
arbitration agreements are supposed to govern disputes, a party can apply to the court to
stay the proceedings. If the court finds an arbitration agreement between the parties, it
has to grant the stay unless certain exceptions apply.

Recently, the Supreme Court of Canada (“SCC”) had the opportunity to discuss the sorts
of circumstances where arbitration agreements may or may not be upheld. The case of
Peace River Hydro Partners v Petrowest Corp., 2022 SCC 41, involved a dispute
surrounding the construction of a hydroelectric dam in northern British Columbia. The
subcontract between Peace River Hydro Partners and Petrowest Corp. included an
arbitration agreement. Later, Petrowest encountered financial difficulties, and the Alberta
Court of Queen’s Bench appointed Ernst & Young Inc. as receiver.

The receiver then attempted to bring a civil lawsuit against Peace River in the B.C. courts,
despite the arbitration agreement. Peace River then applied through B.C.’s Arbitration Act
to stay the new lawsuit. The receiver opposed this application, and the dispute eventually
made its way to the Supreme Court of Canada.

The SCC ultimately sided with the receiver, which had the effect of dismissing the stay
application and allowing the matter to proceed in the B.C. courts. However, the interesting
aspect of the decision is not so much the conclusion that was reached but rather the
underlying analysis.
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Effect of arbitration on the integrity of the insolvency proceedings. A court may find the
arbitration agreement inoperative if it would lead to an arbitration process that would
compromise the orderly and expeditious administration of the insolvent party’s
property.

The SCC looked to B.C.’s Arbitration Act, which provides that a court will not stay the court
proceedings if it finds that the arbitration agreement is “void, inoperative or incapable of
being performed”.

In Saskatchewan, our Arbitration Act lists a different set of exceptions than B.C.’s. Here,
the court may refuse to stay the proceedings in cases where a party didn’t have capacity to
do so; where the arbitration agreement is invalid or outside the scope of arbitration under
Saskatchewan law; where the stay application is brought with undue delay; or where the
matter is proper for default or summary judgment.

The Saskatchewan legislation considerably expands the scope of circumstances where
courts may refuse to grant the stay when compared to B.C.’s. However, the basic analysis
the SCC provides in Peace River v Petrowest still provides a good reference point (and is
square on, if doing work governed by B.C. law).

With that caveat in mind, we can look at the reasons given by the SCC as to when an
arbitration agreement may be “void, inoperative or incapable of being performed”.

In interpreting this phrase, the SCC basically stated that if an arbitration agreement is
invalid under the normal rules of contract law (for instance, fraud, misrepresentation,
frustration, or waiver), then a court should refuse to grant the stay and allow the lawsuit to
continue.

The SCC also made clear that Ernst & Young, as court-appointed receiver, was standing in
the shoes of Petrowest, and as such, was a party to the arbitration agreement in the
subcontract.

However, where the question becomes more difficult is cases where one of the parties is
involved in bankruptcy or insolvency proceedings. Federal bankruptcy law can still step in
and render an arbitration agreement inoperative, despite being otherwise enforceable
under provincial law. This can happen in cases where the arbitration would compromise
the orderly and efficient resolution of insolvency proceedings, including a court-ordered
receivership order. The SCC listed a number of factors to help determine whether this may
be the case:



·Prejudice to the parties. A court should override the parties’ agreement to arbitrate
their dispute only where the benefit of doing so outweighs the prejudice to them.

Urgency. The court should generally prefer the more expeditious procedure. For
instance, an arbitration agreement may be inoperative if staying the court action would
hinder the resolution of the insolvency proceedings.

·In this case, the SCC found that due to the complexity of the issues and number of parties,
granting the stay and allowing the arbitration to proceed would have the effect of
compromising the broader insolvency proceedings. In other words, the SCC found that
allowing the dispute to proceed under the umbrella of insolvency proceedings was a more
efficient dispute resolution process than multiple concurrent arbitrations.

Because of this, the SCC essentially decided to not uphold the arbitration agreement on
the basis that it was inoperative. As such, the B.C. lawsuit brought by the receiver was
allowed to proceed.

While this case arose in B.C., its analysis on this point is likely to apply in Saskatchewan.
That said, it hasn’t been tested in Saskatchewan courts as of the time of writing.

The takeaway for parties seeking to arbitrate a dispute (or to avoid doing so) in
Saskatchewan is this: if the arbitration agreement is invalid as a matter of law, the courts
will allow a court action to proceed notwithstanding the arbitration agreement. 

That said, if one of the parties is in the midst of bankruptcy or insolvency proceedings,
then the question becomes one of whether the arbitration proceedings would undermine
the integrity of the bankruptcy or insolvency proceedings. If the issues and parties are
simple enough, then a court may uphold the arbitration agreement and grant the stay. But
as the issues and parties become more complex, the likelihood of a court denying the stay
and allowing a court action to proceed increases.
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